NEIL
MYERSON
LLP

SOLICITORS Autumn/Winter 2011

Agricultural

Offering clear, pragmatic legal advice to the rural
business community

In this issue:

01 Agricultural Property Relief

02/03  Earth, Wind and Fire - Is now the time to
embrace the renewables agenda?

04 Time to bale?

The articles in this newsletter are for guidance only and do not constitute legal advice.




Agricultural
Property Relief

The facts of this case are, in truth, a little unusual. Mr
Atkinson bought his farm in 1957. The farmhouse was
occupied by his son and daughter-in-law, and he lived in
a separate bungalow on the farm. In 1996, after his son
died, Mr Atkinson entered into partnership with his
daughter-in-law and grandson and the farm as a whole
was leased to the partnership. There was no separate
arrangement for the bungalow. The farming records were
kept there and partnership meetings were often held
there.

In 2002, Mr Atkinson fell ill and eventually he moved
into a nursing home. His things remained in the
bungalow, which he visited from time to time, but he did
not live there again. However, he continued to be
involved in the farming partnership, talking things over
with his daughter-in-law and grandson. He died in
2006.

HMRC refused his estate’s claim for APR, stating that the
bungalow had not been “occupied for the purposes of
agriculture” throughout the necessary period. The
executors appealed to the Tax Tribunal.

The Tribunal held that the farm as a whole was occupied
by the farming partnership. Providing accommodation for
someone involved in the work of the farm was a valid
agricultural purpose. There was no doubt that Mr
Atkinson continued to be involved in the work of the
farm. Although he was not in actual occupation of the
bungalow, his things were still there and it remained set
aside for his needs. Accordingly, APR should apply.

What was unusual in this case was that the bungalow
formed part of the tenancy of the farm as a whole. If it
had been let separately to Mr Atkinson, then the
“occupation” test would have been failed. In addition, if
Mr Atkinson had suffered from dementia, so that he had
not been involved in the farming partnership, again the
relief would not have applied.

Undaunted, HMRC made another attack on APR in the
case of Golding v HMRC. Mr Golding worked on his farm
(originally owned by his parents) from 1940 until his
death in 2005. The farm was a typical smallholding of
18.64 acres, and at its peak supported pigs, chickens
and a small dairy herd as well as being used for fruit trees
and arable crops. However, by the time Mr Golding died
at the age of 81, his farming activities had diminished
considerably; he had got rid of the animals apart from
some chickens and he only grew arable crops. HVMIRC
challenged the claim for APR on the farmhouse, claiming
that it was not “character appropriate” for the
smallholding. In essence, their claim was based on the
sole ground that the land was not able to support the
house. Therefore the house was not a genuine farmhouse
(perhaps being only suitable for “hobby farmers”) and
could not attract APR.

First, the Tax Tribunal rejected HMRC's claim that the
land could not support the house. It might not be very
profitable, but farmers have a vocation and were often
prepared to accept a standard of living different from that
in the non-farming community. Then, the Tribunal
reminded HMRC that the profitability or otherwise of the
farm was not the only factor; there are a whole series of
matters to be borne in mind, including the history of the
farm and the land.

It is surprising that HMRC took this case so far, since their
factual case was weak. Mr Golding was working on his
farm until a few days before his death and he lived off the
small income farming brought him. It seems they were
influenced by the fact that the size and location of the
farm meant it was likely to be purchased by a non-farmer.
However, that is not relevant for the purposes of APR.

What these cases show is that HMRC are using anything
they can think of to challenge a claim for APR on a
farmhouse; they also show that if the property really was
a farmhouse, it is worth at least taking the matter to the
Tax Tribunal since they are quite prepared to give HMIRC
a bloody nose.

Stop Press

The Upper Tier of the Tax Tribunal has overruled the
decision in Atkinson. Last week, the Upper Tier declared
that residential property could only qualify for APR if there
was some “objective connection between the occupation
and the relevant agricultural activities”. It was not in
dispute that the bungalow was occupied by the farming
partnership; but the actual purposes of the occupation —
storing Mr Atkinson's possessions — had lost any
connection with agricultural activities.



Earth, Wind and
Fire — Is now the
time to embrace the
renewables agenda?

The purpose of this article is to have a brief look at the
new legislation and to explore how new ways of
approaching heat and electricity generation can be
embraced at a time of record gas, oil and electricity
prices.

Turning green — the new agenda

Over the last few years both domestic and commercial
users have been hit hard by soaring energy prices. With
increased global demand, (particularly in developing
countries), together with a finite supply of fossil fuels, it
would appear that oil and gas prices are likely to go
nowhere other than on an upwards trajectory.

With this in mind (and the increasing concern about
global greenhouse gas emissions and the much
publicised problems of climate change), the UK
Government and the European Union have brought
forward a number of proposals to incentivise both
domestic and commercial generation of heat and
electricity from renewable sources.

Feed-in tariffs (“FIT’s”)

Feed-in Tariffs provide a per kilowatt hour support
payment for surplus electricity generated from
renewable sources.

The tariffs were introduced following legislation in April
2009 by the European Union requiring that the UK
increase its proportion of electricity generation from
renewable sources by 2020. The FIT scheme came
into force on 1 April 2010.

FITs are open to anyone: individuals, businesses,
landlords or local authorities.

The payments are initially available for the generation of
renewable electricity from installations with generating
capacity of up to 5 megawatts and are available for
electricity generated from the following sources:

wind;

Solar photo-voltaic (or “solar PV”);
hydroelectric generation;
anaerobic digesters;

micro combined heat and power.

Generators eligible for FITs receive two types of
payment:

(i) a fixed payment for every kilowatt hour generated
(the "generation tariff'); and

(i) a guaranteed minimum supplementary payment
(over and above the generation tariff) for every
kilowatt hour exported to the wider electricity
market.

The level of the FIT is set annually and adjusted each
year in line with RPI. Ofgem publish the fixed payment
rate table for the coming year on or before 1 March.

Renewable Heat Incentive (“RHI")

Following on from the introduction of the FIT scheme
the Government had intended to roll out the Renewable
Heat Incentive (‘RHI’) from 30 September this year.
Due to delays (which the Government blamed on
European Commission intervention into the level of
subsidies), the scheme is still not yet fully up and
running, however, the Government has promised that it
will go on-stream shortly.

The RHI scheme is intended to provide non-domestic
generators (and in particular farmers and landowners),
with an opportunity to invest in renewable heat
generation technologies and is the first of its kind in the
world. The intention is to provide £860 million of
subsidies between 2011 and 2015 (more than double
the amount of funding allocated to the FIT scheme).

In its first phase, long-term tariff support will be targeted
at the non-domestic sectors (in particular at the big heat
users in the industrial, agricultural, business and public
sectors, who, between them contribute 38% of the UK's
total carbon emissions). Under this phase, there will
also be support of around £50 million for households
(through the Renewable Heat Premium Payment).



The second phase of the RHI scheme known as the
“Green Deal” will be expanded to include an increasing
number of technologies and increased support for
households and is intended to be rolled out in the
autumn of 2012. Under the RHI scheme, incentives
are paid on the basis of metered heat produced by
eligible installations. It is anticipated that returns of
15% to 20% may be achievable (depending on type of
technology and heat usage). As with Feed-In Tariffs,
incentive rates are adjusted annually in accordance with
the UK RPI and will continue for up to 20 years from the
date of accreditation.

In order to gain accreditation (and receive support under
the RHI scheme), an applicant will need to demonstrate
that the proposed installation meets various eligibility
criteria. These include:

e during phase 1, only hon-domestic installations will
be supported;

e installations must be completed (and must have
been first commissioned) on or after 15 July
2009;

* heat must be a usable, useful heat used for space,
water or process heating;

* RHI participants are also required to meet a number
of on-going obligations, including maintaining
equipment, providing information to Ofgem and
allowing installations to be inspected.

Hot air, or just hot air?

There have been publicised delays in the roll-out of the
Government's green incentives and recent delays to the
roll-out of the RHI have been criticised (coming at an
important time of the year in terms of heat generation
and usage). The scale of the Feed-In Tariff scheme has
also been criticised due to the reduction in the proposed
incentives for large-scale producers (particularly useful
for those in the agricultural sector).

It is clear however that the Coalition Government
(pushed along by the European Union) are keen to
promote the increasing use of micro generation
technology on both a large and small scale.

The long awaited ‘banding review’ of the Renewables
obligation payment rules published in September was
widely welcomed as a step in the right direction. Whilst
some see the current emphasis as a little skewed to
domestic generation (at the expense of agricultural and
industrial exploitation), there remain opportunities and it
is hoped that the banding review and roll out of the RHI
in 2012 will encourage larger scale take up of the
incentives available.

Stop Press

On 31 October the Government announced plans to
slash the out amount of Feed in tariffs available for solar
PV installations with an eligibility date on or after 12
December 2011, much to the dismay of many in the
sector. The DECC are due to publish the results of a
separate consultation of the FIT scheme around the end
of this year and many in the sector are bracing
themselves for further changes — we'll keep you posted!




Property Casebook: Robert Fidler -v-
Secretary of State for Communities and
Local Government and another [2010]
(High Court).
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