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Employment Law
Update

At last, we appear to have a
change in employment law that
should make life easier, rather

than  more complex, for
employers. In this edition of
Employment Write, we are

focusing on the major changes to
the way in which employers and
employees will need to deal with
each other from April 2009
onwards.

On 6 April 2009 the new Employment Act 2008
comes into force. The Act follows the
Government's wholesale review of the law on
dispute resolution within the employment field
(the so-called Gibbons’ Review). This review was
commissioned in the face of mass criticism of the
complexity of employment law issues,
particularly those created by the introduction of
the statutory disciplinary and grievance
procedures in 2004.

These procedures were introduced with the
intention of encouraging the resolution of
employment disputes in the workplace and
minimising employees having to resort to
employment tribunal claims. However, it is
widely agreed that they achieved completely the
opposite result.

The Current Statutory Procedures

The controversial statutory disciplinary and
grievance procedures which currently apply are to
be repealed as part of the incoming Employment
Act. As a reminder, the main features of these
procedures are:

Statutory Disciplinary and Dismissal Procedure
(SDDP)

The SDDPs provide a minimum three step
procedure which must be used in the vast
majority of cases when an employer is seeking to
dismiss an employee.

In short, an employee has to be invited to a
meeting in a letter which outlines the conduct or
circumstances which led the employer to propose
dismissing them. They then have a right to
attend a meeting at which the allegations are
discussed. Thirdly, following a decision being
reached, they are entitled to have the decision
reviewed by way of appeal.

The consequence of a failure to comply with the
SDDP (however minor that failure), is that the
dismissal is automatically unfair. This leaves an
employer with an undefendable claim and an
obligation to pay financial compensation together
with an uplift in compensation of up to 50%.

Statutory Grievance Procedure (SGP)

The SGPs provide a similar three step process. An
employee must outline their grievance in writing
and then be invited to a meeting by their
employer to discuss that grievance. Again, the
employee has the right of appeal. There is also a
mechanism whereby former employees who have
grievances can agree to have them dealt with in
writing (without the need for a meeting) as long
as both parties agree to this course of action.

There are extremely complicated rules regarding
admissibility of claims and time limits for bringing
claims governed by the SGPs. Most deadlines can
be extended from three to six months. These rules
were intended to prevent employees from
bringing tribunal claims before they had first
raised the issues under their employer’s grievance
procedure.
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Although the SGPs’ intentions were laudable in
theory, they have resulted in an enormous
amount of employment tribunal litigation
regarding the interpretation of these rules and
have left both employers and employees confused
as to how to resolve work place issues. Whilst the
aim was to resolve complaints before they got too
confrontational, in reality, the rules simply
resulted in confusion regarding what amounted to
a grievance, employers being forced to treat all
complaints submitted in writing as a grievance
and parties becoming polarised in their views at a
very early stage.

Uplift in Compensation

Breaches of the SDDPs and SGPs are punished
with a potential uplift or reduction in
compensation of between 10% and 50%
depending on which party has been at fault and
depending upon the severity of any breach.

Although adjustments in compensation were
intended to apply equally to all parties, recent
statistics show that, in 2007, one third of tribunal
cases resulted in an uplift (and in half of those
cases, the uplift was 40% or more). Conversely,
claimants’ compensation was reduced for a
failure to comply with a relevant procedure in only
Six cases.

How the Employment Act changes
the law on dispute resolution

The Act’s express intention is to make it simpler
to resolve workplace disputes and is the
Government’s second attempt, after the perceived
failure of the statutory procedures. The Act
abolishes the statutory procedures entirely and
replaces them with a new ACAS Code of Practice.

We go on to consider the terms of the Code below
but, in short, the Act changes the law of dispute
resolution in the following key ways:

e A failure to follow the Code relating to a
disciplinary matter will not result in a claim
for unfair dismissal being deemed to be
automatically unfair. This means that a
tribunal will not be required to find that a
dismissal is automatically unfair just because

there has been a procedural error in the
process that has been followed.

The possible adjustment to compensation of
up to 50% for a failure to comply with a
SDDP or a SGP has been replaced with an
adjustment of up to 25% in compensation for
“an unreasonable failure to comply with the
Code.” The Act provides that where a tribunal
believes it is ‘just and equitable’, it can
make such an  adjustment to any
compensation awarded. However, the
adjustment of compensation is no longer
obligatory.

The Act sees a return to the position before
the SDDPs where a procedural failure can
result in a dismissal being found to be unfair,
but if an employer can show that following a
fair procedure would have still resulted in the
same outcome, the claimant’s compensation
will be reduced accordingly (a so called
Polkey reduction). For example, if an
employer dismisses an employee for stealing
but does not deal correctly with a procedural
aspect of that dismissal, then the dismissal
may be found to be unfair. However, if the
employer can show that by following that
procedural step they could have legitimately
dismissed the claimant, any compensation
awarded can be reduced by up to 100% to
reflect that.

In relation to grievances, the rules requiring
an employee to bring a grievance and wait
for 28 days before submitting their claim
have been removed. Therefore, an employee
who believes that they have been the victim
of discrimination, for example, can submit a
claim to the employment tribunal without
having first sent a written complaint to their
employer. On first sight, this may mean that
it is easier for employees to bring claims and
may encourage further claims. However,
tribunals will have regard to whether the
claimant has acted ‘reasonably’ within the
terms of the Code and may reduce any
compensation accordingly.

The often complicated rules regarding
extension of time for bringing claims in cases
involving grievances have also been
abolished. Therefore, the three month time




(2
>
[3°}
w
[}]

©
(=}

(S
[«}]

=
)
(72}
<]
(=]
©
)

[}
=

=

o
(72}




Steps for Employers — Be Prepared

Transitional Provisions

Other Changes under The Act




Partner and Head of Department

Senior Solicitor

Solicitor

Solicitor

Solicitor

Myeion

SOLICITORS

Jo is a nationally recognised employment law specialist. She is
a graduate of Cambridge University and was a partner at
Addleshaw Goddard LLP before joining Neil Myerson Solicitors in
2007 to head up the firm’'s team of employment specialists.

Jo has worked as an employment law specialist for many years
at leading commercial law firms. She joined us in March 2009
from Eversheds LLP in order to strengthen further our
employment service to our clients.

Melloney is a solicitor in the employment department. After
working in business for a number of years, Melloney read law at
the University of Sheffield. She then trained and qualified at DLA
Piper UK LLP and joined Neil Myerson Solicitors in 2007 at three
years qualified.

John is a solicitor in the employment department. He read law at
Cardiff University before working at national law firms DLA Piper
UK LLP and Beachcroft LLP. He then joined Neil Myerson
Solicitors in 2008.

Charlotte trained with Neil Myerson Solicitors, having studied law
previously at Durham University. We are delighted that she has
joined our busy employment department following her
qualification as a solicitor in September 2008.

The Cottages Regent Road
Altrincham Cheshire WA14 1RX

(0161) 941 4000

(0161) 941 4411
lawyers@neil-myerson.co.uk
www.neil-myerson.co.uk





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


