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Time to
Renegotiate?

As recently as 18 months ago property was in high
demand by tenants and as a consequence lease terms
were quite onerous from a tenant's point of view with
landlords all too frequently able to dictate terms to
tenants.

With the recession continuing to bite, increasing
number of tenants now find themselves in the position
of having to service high levels of rent in extremely
difficult trading conditions.

As a consequence, many tenants have considered
taking some form of insolvency action. There have been
a flood of pre-pack administrations over recent months
as companies look to off load some of their onerous
contracts which make it impossible for the company to
trade profitably. The key issue for these companies is
often the cost of their leases and an administration
gives an opportunity for the tenant to relinquish certain
of its unprofitable properties and to renegotiate the
lease terms on the others.

Other tenants may consider entering into a Company
Voluntary Arrangement (‘CVA) so that it could
consolidate its affairs and re-structure whilst continuing

to trade. These CVA's can also lead to tenants agreeing
settlements with landlords in relation to certain
properties and renegotiating terms on other properties.

The position for landlords has been exacerbated by the
recent alterations to the rules associated with business
rates. These changes mean that the landlord could find
itself not only at risk of losing rental income if its tenant
goes bust, but it could also end up having to pay the
business rates for the property if the property remains
vacant for a long time.

With these insolvency processes being available and
actively used by tenants, and the possible difficulties in
re-letting property in this current climate as well as the
threat of having to meet a rates liability for the property,
it is perhaps not surprising that increasing numbers of
landlords are now exploring the possibility of
renegotiating some of the terms of their leases in an
effort to retain tenants and keep their properties let.

There are a number of different lease concessions open
to landlords which might assist their tenants.

This could simply involve agreeing to change the
payment cycle so that the tenant pays rent on a monthly
basis rather than quarterly as has historically been the
norm. Whilst the total rental sums received by the
landlord do not change this concession can have
significant benefits for the tenants’ cash flow in these
times where conserving cash is paramount.

Alternatively, the landlord might agree to an actual cash
benefit given to the tenant. This can take many forms.
Some of the most common methods are as follows:

- The landlord could allow a “rent free” period to give
the tenant some extra breathing space if it is
experiencing particularly difficult times;

- The parties could agree a reduction in the rental
level taking into consideration the environment that
the tenant now operates in compared with that from
when the lease was granted;

- Another method, particularly for retail tenants,
might be to switch the rent to a “turnover rent”
whereby the landlord takes a fixed percentage of
turnover generated from the property. This means
that the landlord shares the pain when the tenant’s
turnover is reduced and thus reduces the pressure
on the tenant.

Landlords may well consider that some rent received,
now or in the future, might be better than no rent at all,
particularly if the prospect of re-letting the property is
not good.



Historically rent review provisions would almost
certainly stipulate that rent would be reviewed on an
upwards only basis (based on open market rental value
at the time of review). In the current climate few rents
might be increasing on rent review as there are generally
downwards pressures on rental values, but modern
leases are not likely to permit any reduction in the level
of rent.

In today's more difficult trading conditions, such
upwards only reviews seem somewhat out of touch with
reality. Rent levels negotiated during a property boom
may simply no longer be reflective of the current market
conditions (and hence the market value of the lease).
Upwards or downwards reviews could be considered as
being fairer to the tenant and renewal leases could be
negotiated with these provisions, or existing leases
varied by agreement between the parties.

Landlords and tenants do of course need to consider
each case on its own merits but are well advised to
approach these matters in an open minded way and to
explore all possibilities as it is in everyone's interest that
commercial premises be kept open and trading
throughout these difficult times.

Buyer Beware -
purchasing
commercial
property at
auction.

Whilst an auction sale can have many advantages for a
purchaser, including a competitive reserve price and the
certainty of knowing that the seller cannot withdraw
from the sale after the auction, there are also a number
of pitfalls to be aware of.

The most important thing to remember when
considering bidding for a property at auction is that, if
you are the successful bidder, you will be contractually
obliged to complete the sale of the property as soon as
the gavel falls. This means that, if you have not
undertaken sufficient due diligence in relation to the
property and a defect in title or other problem becomes
apparent between exchange and completion, you will
either have to proceed with the purchase or risk losing
your 10% deposit. In addition, the standard auction
contract will preclude you or your solicitor from raising
additional enquiries to try to obtain further information
about the property from the seller's solicitor after
exchange.

The key is, therefore, to carry out full due diligence as
soon as you identify a property you may be interested
in.

The seller’s solicitor will have prepared a legal pack in
respect of the property, which will be available to any
interested party prior to the auction. This legal pack
should include all of the documents needed to carry out
a full investigation of title, including searches, title
information and replies to standard pre-contract
enquiries. The pack will also contain the general
conditions of sale and any special conditions which are
specific to that particular sale. There may be an
opportunity to raise enquiries with the seller’s solicitor,
who may or may not be able to assist in providing
additional information.  In certain circumstances,
particularly where the sale is being effected by a lender
or a receiver, there will be limited information available
and the seller will not be in a position to provide any
form of title guarantee.

Given that, where you are the successful bidder, you
will be contractually bound to purchase the property,
usually 4 weeks after the auction, it is imperative that
you have your funding for the purchase in place before
the auction takes place.

If you are interested in purchasing a property at auction,
we would urge you to contact us as soon as possible.
We will be able to advise you of any issues which arise,
either from our inspection of the documentation, or as a
result of a failure by the seller to provide certain
information. You will then be in a position to consider
whether you still wish to attend the auction and, if you
do, to consider whether the price you are prepared to
pay needs to be adjusted as a result of the information
(or lack thereof) which has been obtained.

Itis, therefore, possible to minimise the risks involved in
purchasing a property at auction and to ensure that you,
as a potential buyer, make a well-informed and
reasoned decision before you step into the auction
room.



Partially
Completed
Developments

Problems caused by partially completed development

There are a number of issues with partially completed
developments, which may lead to an LPA taking action.
The site may be visually unattractive, which may
adversely affect the value of property in the locality
and/or lead to reduced investment in an area. Partially
completed developments also prevent land from being
used to its full development potential, which is generally
contrary to Government policy.

Completion of a proposed development may be
prevented for a number of reasons, all of which are
exacerbated by the current financial climate. Difficulties
with the continuing availability of finance for the project,
a reduced demand for the particular type of
development and reduced valuations may all lead to the
developer reconsidering development plans. A developer
may also choose to complete the most profitable parts of
a site and leave the remainder undeveloped.

Keeping a planning permission alive

There is wusually a time limit placed on the
commencement of the development from the date of the
grant of full planning permission. If the development is
not started within this period, the permission will expire

and a new permission will be required. It may prove
difficult to obtain a new permission once one has
expired, for example, because planning policies or local
development plans may have changed in the interim
period not to mention the additional costs associated
with a new planning application.

If there are any conditions imposed on the planning
permission, which need to be complied with prior to the
commencement of development, the developer must
ensure that these have been complied with and should
obtain written confirmation from the LPA of this fact
before starting any development works.

To implement a planning permission, the developer
must then carry out a “material operation”, which
includes, for example, digging a trench to contain the
foundations of a building. The extent of works required
to be a material operation is unclear, but the courts have
held that the works need to be more than de minimis —
for example the removal of a hedge for a permitted
access road was held not to be a material operation.

If a developer decides to carry out work to keep a
planning permission alive, it is advisable to keep
detailed records of the work, including photographs and
to obtain statutory declarations setting out the timetable
and extent of the works from the builder.

A developer must consider all the circumstances
carefully before deciding what course of action to take.
There is the possibility that a token implementation may
trigger payments or other measures under a planning
obligation or highways agreement. There is now an
added complication as the Planning Act 2008 contains
some potentially significant proposals to introduce the
community infrastructure levy. There is potential for the
levy to become payable even though the permission has
not been lawfully implemented and is liable to expire.

Addressing the problems caused by partially
completed developments

LPAs have a number of options available to them. The
main powers are as follows:-

Development completion notices

The purpose of a development completion notice is to
encourage completion of a development where work has
started but appears to have stopped. The completion
notice does not require completion of the development.
The notices are often used to improve the visual amenity
of the partly developed site. There are two stages:-

Stage 1: the LPA serves the development completion
notice;

Stage 2: the Secretary of State (SoS) confirms the
development completion notice.

The development completion notice will state that,
subject to the SoS confirming the notice, the planning



permission will cease to have effect on a specified date,
which cannot be less than 12 months after the
development completion notice takes effect.  This
means that any work carried out after the specified date
will not have the benefit of a planning permission and
will be liable to enforcement action if no new planning
permission is obtained. Any work carried out before the
specified date is not affected, provided it complies with
the planning permission.

A development completion notice cannot be served until
the period specified in the planning permission for the
commencement of development has expired (i.e.
usually 3 years).

The SoS must be satisfied that the development will not
be completed within a reasonable period and has power
to change the time period stipulated in the notice. The
time period does not start to run until the notice has
been confirmed.

Before confirming the notice, the SoS must give any
person on whom the notice was served the opportunity
of a hearing. The validity of the SoS’s decision to
confirm a notice can only be challenged on a point of
law in the High Court and any challenge must be made
within 6 weeks from the date the notice is confirmed.

Although it is the main power available to LPAs,
development completion notices are rarely used
because they do not guarantee completion of the
development.  There are no penalties for non-
compliance with a development completion notice. If
the developer is unable to complete the development
within the specified time period, the LPA is left with a
partially built, potentially unattractive building that is
immune from enforcement action and has no planning
permission for the outstanding work. The process also
takes a long time to complete.

Planning conditions

Although there are statutory time limits for development
to be commenced, there are no statutory time limits for
a development to be completed once it has been begun.

Planning conditions can be imposed to ensure that a
particular element of a development is completed by a
certain stage or before the development is brought into
use, for example, a condition may require a new access
road to be created before any other development is
carried out, or prevent occupation of offices until a car
park is complete.

Conditions can also be imposed to ensure that
development proceeds in a certain sequence.
Maintenance notices

An LPA may use a maintenance notice where the

condition of land or buildings adversely affects the
amenity of an area. The notice requires the owner or

occupier of the land to clean it up or deal with the poor
state of a building and can require a wide range of
works to be carried out. A maintenance notice cannot
take effect until at least 28 days after service. If the
owner or occupier does not comply with the notice, the
LPA can carry out the works themselves and recover the
cost from the owner or prosecute the owner or occupier.

There is a right of appeal against the service of the
notice. One of the defences is that the state of the land
is a result of work being carried out pursuant to a
planning permission. Even if work has ceased on site,
the owner and occupier will have a legitimate defence
against the service of a notice if the condition of the
land is a consequence of builders’ materials or soil
associated with building work that was carried out
pursuant to a planning permission.

Discontinuance orders

An LPA may issue a discontinuance order to require a
landowner to remove or alter any building or works if it
appears to the LPA that this would be beneficial to the
“proper planning of their area (including the interests of
amenity)”. A discontinuance order must be confirmed
by the SoS and any person on whom the notice was
served may request a hearing before the SoS. If a
discontinuance order is confirmed, the LPA is liable to
pay compensation to the owner, which can be
substantial as it includes the depreciation in value of
land and the expenses incurred in complying with the
order.  This obligation means that discontinuance
notices are rarely used in practice.

Conclusion

It remains to be seen what attitude the Government and
LPAs will take with regards to partially completed
developments as the recession continues. The
Government may feel that, as a matter of public policy,
it is not appropriate and is actually potentially counter-
productive for LPAs to take aggressive action in
circumstances where most developers are either unable
to continue to finance the project or there is no demand
for the finished development. There are also likely to be
budgetary constraints on the LPAs themselves.
Nevertheless, it is wise for developers to be aware of
the remedies available to the LPA and to take all actions
which are practicable and prudent in their particular
circumstances to protect their position going forward.



Richard is a partner within the firm and is the head of the
Commercial Property department. He is a lawyer with extensive
commercial property experience. Richard advises on all aspects
of commercial property law with a particular emphasis on
property development and secured lending work.

Chris joined the firm in 2004 having trained in the City of
London. He is an experienced property lawyer and deals with
a variety of property work. Chris has particular experience of
development work, site acquisitions and disposals as well as
landlord and tenant work.
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at university and a distinction in the Legal Practice Course. She
specialises in secured lending, acquisitions and disposals and
landlord and tenant issues.
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litigator. Tim is especially adept at obtaining results for clients in
property litigation matters.

NEIL
MYERSON

SOLICITORS





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


