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Restrictive
Covenants -
protecting your
business

All businesses need to consider
how best to protect the goodwill
they have built up over
the years from departing
employees. Particularly in these
uncertain economic times, it is
essential to ensure that there are
adequate safeguards in place to
prevent important assets such
as staff and clients from being
stolen by former employees who
may to choose to work for
competitors or set up in
competition.

The most effective legal tools at an employer’s
disposal in this regard are restrictive covenants.
Restrictive covenants are clauses that can be
incorporated into employment contracts to prevent
an employee, within a reasonable geographic area
and for a limited time after termination of
employment, from competing against a former
employer or from soliciting clients or staff away from
that employer. Businesses would do well to ensure
that all employment contracts for employees with

enough seniority contain carefully drafted restrictive
covenants.

Well drafted restrictive covenants are likely to be
upheld by a court. Therefore, should the restrictive
covenants be broken by a departing employee, the
employer can apply to court for an immediate
injunction to prevent them from competing with the
business. The very presence of well drafted restrictive
covenants within an employment contract will often
be deterrent enough to dissuade a former employee
from even considering competing with the employer
until the restrictive covenants expire.

It is imperative that great care is taken to ensure that
restrictive covenants are fairly drafted and comply
with the law if they are to be upheld by a court. By
their very nature, restrictive covenants are anti-
competitive and a restraint on trade. As such,
restrictive covenants will not be upheld by a court
unless they fairly protect a legitimate business
interest. This can include the business’ confidential
information, customer contacts and the stability of the
employer’s workforce.

The covenants must also go no further than is
necessary to protect legitimate business interests.
Therefore, the question that a court will often
consider is whether or not the duration or territorial
scope of a restrictive covenant is reasonable. For
example, in the case of Beckett -v- Hall, the business
sought to enforce a restrictive covenant with a
duration of 12 months. The court decided that, given
the former employee’s position was very senior, a 12
month restriction in this case would be appropriate.
In many other cases such a lengthy period has been
found to be unreasonable and this highlights the
necessity of ensuring restrictive covenants are
carefully tailored to the circumstances of each
individual employee and business.

In the case of ELTE Scientific -v- Thomas the former
employee was restrained by a covenant from
competing with the business globally. The court
considered the nature of the business and agreed
that, given the confidential information held by the
former employee and the global scope of the
business, such a clause was reasonable. By way of
comparison, it has been held in the past that a
covenant restricting a solicitor from working within
400 yards of High Holborn was unfair given the
many law firms operating in that area.

Many restrictive covenants are not carefully drafted
to take into account the legitimate business interests
of the employer. These restrictive covenants will fail
and will afford no protection to the employer’s
business.  As such, it is imperative that any
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restrictive covenants are drafted by experts at the
outset to ensure their enforceability.

If there is concern that a former employee has
breached a restrictive covenant, advice should be
sought straight away. If the covenant is well drafted,
it should be possible to prevent that employee from
causing any further damage to the business and also
to recover a monetary sum from the employee to
compensate for the damage caused.

Initially, a letter before action should be sent to the
employee in breach of the covenant (and, where
appropriate, the employee’'s new employer)
threatening court proceedings seeking an injunction
unless various undertakings are given. Those
undertakings would include promises to return or
destroy all confidential information; to cease operating
in competition; to account for any profits derived from
the new business or to agree to pay a suitable sum in
compensation; to abide by the terms of the restrictive
covenants in the future and to pay the claimant’s legal
costs.

Should those demands not be met, the claimant can
seek an emergency injunction from the court. The
court will hold an initial hearing where a temporary
injunction should be granted if the court is persuaded
that the defendant is in breach of the covenants and
damage is likely to be caused to the claimant. This
injunction will be temporary until the court lists a
further hearing at which the defendant will be allowed
to attend and provide further evidence for the court
to consider. At this hearing, the injunction will either
be upheld or dismissed.

It is important to note that it is likely that a claimant
will have to provide an undertaking to pay damages
to the defendant if it is found subsequently that an
injunction should not have been granted and that the
injunction has caused the defendant a loss. It is
therefore imperative that there is confidence in the
covenants in question and that there is good
evidence, prior to commencing proceedings, that the
covenants have actually been breached.

Changes in
Spring 2010

New “fit notes” to replace sick
notes from April 2010.

On 6 April 2010, “fit notes” will be introduced to
replace the current format for assessing sickness by
way of a doctor’s certificate (or sick note). Fit notes
will allow doctors to certify whether an employee may
be fit for work, for some work or for no work at all and
they will also allow doctors to suggest various
adaptations which an employer could make to assist
the employee’s return to work.

Fit notes will include a list of common changes which
could be made to an employee’s role or work
environment in order to assist their return to work.
Examples include amending their duties, altering their
hours, offering a phased return to work or making other
workplace adaptations. Doctors will also be able to
suggest any other changes in a comments box.

It is hoped that fit notes will provide employers with
greater information as to an employee’s condition and
ability to do their role. They should also assist the
employer in deciding whether an employee is disabled
for the purposes of the Disability Discrimination Act.
However, there is no option for a doctor to certify that
a patient is fit for work (only that he/she may be fit for
work). This is because it was thought that doctors
would not have enough information about an
employee’s individual role to be able to assess their
ability and make that decision. The onus is therefore
on the employer to carry out a risk assessment and
determine what “may be fit for work” actually means
in terms of an employee’s ability to undertake their
usual duties. This is likely to be problematic for
employers and could cause contention with
employees over exactly what work they are deemed fit
to do.




New right to request unpaid time
off for training

Change to compensation limit
and statutory payments




Holiday can be carried forward
where an employee is sick
during holiday leave.

Associative discrimination

No discrimination for preventing
a cross necklace being worn
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