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SPS Entitlements
and your Lease?

Following the somewhat shambolic
approach of the Rural Payments
Agency in connection with submission
of this year's SPS entitlements, we
thought now would be a useful time to
take a look at the SPS structure
generally and to highlight the
importance of considering SPS transfer
entittements  in your  tenancy
arrangements.

Background to the Single Payment
Scheme ("SPS")

The Single Payment Scheme came into force
(following EU legislation) in 2005. It replaced
the existing crop and livestock schemes (then
available under the Common Agricultural Policy).
The introduction of the SPS was intended to de-
couple EU grants from the historic link to
production and instead to link such entitlements
to other factors such as changing market
demands and environmental considerations.

Each part of the UK has different SPS
arrangements, however, in England, the SPS is
run by the Rural Payments Agency.

To be eligible for single payment scheme
payments, you must:

e be a farmer;

* have eligible land at your disposal on 15 May
in each scheme year (this land must be
eligible for SPS for the entire calendar year).

"Eligible land" is defined as any area of your
holding taken up by arable land and
permanent pasture (except for forested areas
or areas used for non-agricultural activities).

e hold payment entitlements on 15 May
(although applications can be varied up to 31
May in some circumstances). As SPS
payments are based on payment entitlements,
you must have a hectare of eligible land for
each entitlement that a claim is made on.
Agricultural production on entitlement land is
not necessary, however, you do need to
comply with the cross-compliance standards;

* be able to match the entitlements to a
corresponding area of eligible land.

Transfer of SPS entitlement

Payment entitlements may be transferred by sale
or by any other transfer (not necessarily a land
transfer). In a lease situation, however, transfer
of SPS entitlements is only allowed if the
entitlement transfer is accompanied by a transfer
of the equivalent number of eligible hectares.

SPS entitlements and leases

It is important (whether you are a landlord or a
tenant), particularly in the context of leases, to
consider how best to deal with the transfer of SPS
entitlements to tenants and what happens to
these at the end of the tenancy. A recent case
before the European Court of Justice has brought
this into sharp focus with the decision that, where
a tenancy agreement contains no provision in
relation to SPS entitlements at the end of the
tenancy, the tenant is not automatically obliged to
transfer those entitlements back to his landlord.

No automatic landlord entitlement - the
facts

The case was brought before the European Court
of Justice in January of this year. It concerned a
tenant who had leased land in the Netherlands.

Following the introduction of the SPS in 2005,
the tenant was allocated payment entitlements for
the leased land.




contained no

The tenant's
provisions dealing with the transfer of any support
or entitlement schemes.

lease, however,

There then followed a disagreement between the
landlord and tenant with regard to whether or not
the tenant was obliged to transfer its SPS
entitlements back to the landlord on the expiry of
its lease. At first instance, the relevant District
Court ruled that the tenant was obliged to transfer
the payment entitlements back to the landlord on
expiry of the lease (but was entitled to receive
compensation up to half the value of the
entitlements in return). The Court also ruled, at
the first instance, that the tenant was unable to
transfer the payment entitlements without the
express approval of the landlord.

The tenant appealed and argued that, unlike
entitlements such as milk quota, the SPS
entitlements were not linked to the land, but to
the farmer himself. The matter was referred to the
European Court of Justice for clarification.

The ECJ felt that the SPS regulations were vague
regarding transfer of payment entitlements to the
landlord on expiry of a lease; however, the Court
held that the objectives of the regulations were
that SPS payment entitlements should belong to
the tenant and remain with the tenant on the
expiry of the lease.

It is vital therefore to address the issue of SPS
entitlements in the lease and to ensure that the
lease contains adequate provision for the return of
these at lease expiry.

Although entitlements can be separately
transferred (i.e. outside of the lease), it is often
better practice to specifically deal with these in
the body of the document itself to prevent any
ambiguity arising as to SPS entitlements at the
expiry of the lease term.

In addition, another important consideration is
ensuring that the tenancy arrangement obliges
the SPS claimant to be responsible for ensuring
that cross-compliance rules are respected on the
holding for the full scheme year. Those claiming
SPS entitlements will also want to ensure that
there is necessary provision in the tenancy
agreement obliging either the landlord or the
tenant to comply with all necessary cross-
compliance rules (to ensure that they are not held
liable under the agreement for actions or
omissions in which they played no part).

Conclusion - be clear in your lease

It is important for both landlords and tenants to
deal specifically with SPS entitlements in their
lease and, in particular, to deal with entitlement
to SPS payments at the end of the lease, by
setting out the procedure clearly in the lease itself.
In the case of ‘old’ leases (which may not contain
any reference to the entitlements), then landlords
and tenants need to negotiate with one another to
clarify the position. Both landlords and tenants
need to get their leases in order regarding SPS
entitlements as, should they fail to do so, it is
clear that SPS entitlements do not automatically
revert to the landlord at the expiry of the lease.




The estates of deceased farmers are
proving to be fertile ground for disputes
relating to Wills. Focussing on a recent
case this article looks at one of the

ways a Will can be challenged.




On 6 April 2010, “fit notes” were
introduced to replace the current
format for assessing sickness by way of
a doctor’s certificate (or sick note). Fit
notes will allow doctors to certify
whether an employee may be fit for
work, for some work or for no work at
all. They will also allow doctors to
suggest various adaptations which an
employer could make to assist the

employee’s return to work.
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