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POINTS TO BE CONSIDERED WHEN DRAFTING A SERVICE AGREEMENT FOR DIRECTORS AND SENIOR EMPLOYEES
Service agreements are contracts of employment for senior employees within an organisation.  Set out below is a guide to some of the terms and conditions often found in service agreements.  

The information set out below is not intended to be a definitive guide for all issues to be considered within a service agreement but is intended to serve as a helpful guide for many of the issues that employers need to consider in such circumstances.

Please note that this document is not intended to provide any legal advice nor intended to be a comprehensive guide on the issue of service agreements.  Should you have any issues or queries please do not hesitate in contacting a member of our Employment Team.

A. APPOINTMENT AND DURATION 

1. The employee’s full name and address. 

2. The employee’s job title.
3. What is the date of commencement of employment?
4. Is the employment continuous with a previous employment (e.g. by a group company)?  If so, when did the continuous employment commence?

5. Are there any conditions on employment (e.g. the sale/purchase of the business or certain information that the employee must provide)?  If so, what are the conditions and by when do they need to be satisfied?

6. Is the contract for an indefinite period or for a fixed-term? 

7. What period of notice should be given by the employer and by the employee? This should not be less than the statutory minimum which is one week for every year of service up to a maximum of 12 weeks. In more senior roles it is usual to have 3, 6 or 12 months’ notice. 

8. Should a probationary period, which allows for one week’s termination on either side, be included? If so, how long do you wish the probationary period to be (typically these are 3-6 months but could be longer if required)?

B. DUTIES

9. Will the employee be a statutory director of the Company?

10. Who will the employee report to?  
11. Does the employee require any specific qualification/registration to carry out their job? If so, what is this, and what is the relevant professional body?

C. REMUNERATION

12. How much salary will the employee receive?   When will this be reviewed?

13. How will the employee be paid (e.g. monthly in arrears on the last day of the month)?

14. Will a bonus be provided? If so, will this bonus be discretionary or geared to the performance of the Company or the individual?
15. Will commission be provided? If so, what must the employee do to achieve this and how will it be calculated?
D. PENSION

16. Will the employee be offered an opportunity to join an occupational pension scheme, or receive an entitlement to contributions to a personal pension plan? If so, how much will these contributions be?

17. Is there a contracting out certificate in place (this contracts employees out of the State Second Pension, previously SERPS)?
18. Is there a stakeholder pension scheme available?

E. BENEFITS

19. Will the employee be offered a company car or a car allowance?  
20. If a company car is being provided, who will bear the cost of taxing, servicing and maintaining the car? Also, who will bear the cost of private and business use of fuel?
21. Will private and/or permanent health insurance be offered?

22. Will death in service benefit be available?

23. Will a company credit card be issued?

24. Will the employee be provided with a company mobile phone or any other equipment?

F. PLACE OF WORK AND HOURS

25. Where will the employee usually work? 

26. Will the employee possibly be required to work anywhere else (e.g. at the premises of the Company’s customers/clients/suppliers etc)?
27. Will the employee be expected to travel extensively and possibly relocate if required?

28. What will the employee’s normal working hours be?

29. Do you require the employee to opt out of the Working Time Regulations (that is, to agree to work more than 48 hours a week on average)?

G. HOLIDAYS

30. When does the Company’s holiday year run from and to?

31. How many days’ holiday a year should be given? 

32. Is there any annual shut-down period?

33. Is there a maximum number of days that the employee should be allowed to take off at any

one time (e.g. 10 working days)? 

H. OUTSIDE INTERESTS

34. What outside business interests can the employee have (e.g. an interest in any other business or activity which is not competitive with or similar to that of the Company)?

35. Does the employee have any outside interests that you are currently aware of?

I. CONFIDENTIAL INFORMATION AND TRADE SECRETS

[Note: The definition of confidential information is very important. Any confidential information which is not specified exactly, may not necessarily be protected as a Court could consider the definition too wide to be enforceable. Where a full definition is provided, this gives the Company the right to take action against the employee if they breach this provision.] 
36. What does the Company consider constitutes confidential information to which the employee would have access and which would substantially damage the business if disclosed to a third party? 

Our standard examples of confidential information are as follows. Please read these carefully and add

any other information you are particularly concerned to protect and delete any irrelevant examples:

· terms of business with suppliers and prices charged;
· specific contract details and terms of business with customers, their requirements and prices charged;
· business plans, strategies (including pricing strategies) marketing plans and sales forecasts;
· confidential management and financial information, results and forecasts (including draft, provisional and final figures), including dividend information, turnover and stock levels, profits and profit margins, save to the extent that these are included in published audited accounts;
· any confidential proposals relating to the acquisition or disposal of any part or the whole of a company or business or to any proposed expansion or contraction of activities;

· confidential details of employees, consultants and officers and of the remuneration, fees and other benefits paid to them;
· information relating to research activities, inventions, secret processes, designs, formulae and product lines;
· any information which is treated as confidential or which the Executive is told or ought reasonably to know is confidential and any information which has been given to the Company or any Group Company in confidence by customers, suppliers or other persons.

J. SICKNESS 

37. Will contractual sick pay be offered in addition to statutory sick pay and, if so, for how long? Please note that there is no legal obligation to provide contractual sick pay, this is entirely at the Company’s discretion.
38. Should the contract include a provision allowing for termination on short notice after a certain length of sickness absence? For example, if the employee is ill for more than 130 days in any period of 12 months, the Company can terminate employment at any time on 12 weeks’ notice.
K. RESTRICTIONS

[Note: In order to prevent unfair competition from an employee after their employment ends, it is advisable to have restrictions in the employment contract. In order for such restrictions to be enforceable, the Company must have a legitimate business interest to protect, the restraints must be reasonable in time and area and they must be no wider than necessary to protect the Company’s business interest. If this is not the case, the courts will decide that the restrictions are too wide to be enforceable.] 
39. Would you consider it appropriate to include restrictive covenants in the employee's contract?

40. What type of activities are you particularly concerned to protect against:

· soliciting business from any client, prospective client, supplier or prospective supplier of the Company?

· dealing with any client, prospective client, supplier or prospective supplier of the Company?
· being engaged in any business (in a restricted area) which is in competition with the Company? If so, what restricted area would you propose?

· soliciting of other employees? If so, what level or group of employees could damage your business by leaving?
L. PAY IN LIEU OF NOTICE

41. Would you consider, if the contract was terminated, making a payment in lieu of notice (PILON)?  If so, a clause can be included in the contract in order to protect post-termination restrictions.  Please note that there are tax consequences in including such a clause. 
M. GARDEN LEAVE

42. Do you want to have the right to put the employee on "garden leave" for all or part of the notice period?
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