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POINTS TO BE CONSIDERED WHEN DRAFTING A CONSULTANCY AGREEMENT
Set out below is a guide to some of the issues that a company should consider when thinking about engaging an individual or company on a consultancy basis.  A consultancy agreement is often a useful mechanism to engage individuals when you are not intending to engage them as employees.

You should note that the attached checklist is not intended to be a definitive guide in respect of consultancy agreements nor is it intended to provide any legal advice.  Please note that the issue of consultancy agreements and any employment status that might be created as a result of entering into a particular type of arrangement is a complicated area of the law.  Should you require any further advice or assistance you should not hesitate in contacting a member of our employment team.

A. INFORMATION

1. Please provide the name and address of both the Consultant to be contracted with and the Individual who will be engaged by the Consultant and providing the services to you, the Company.
2. How much notice must either party give to terminate the contract?

B. SERVICES

3. What are the services to be provided?

4. Are the services to be provided to the Company alone or also to a Group Company?

5. How much time in each month should the Individual devote to carrying out the services?

6. Should a clause be included to permit the Consultant to appoint a suitably qualified substitute to provide the services in place of the Individual, subject to the Company’s approval?

C. FEES AND EXPENSES

7. What will the consultancy fee be (exclusive of VAT) and on how many hours will this be based? When will this fee be paid (e.g. monthly in arrears within 14 days of receiving the invoice specifying the hours worked)?

8. Will the Company reimburse the Consultant’s or the Individual’s reasonable and properly incurred expenses?

D. CONFIDENTIAL INFORMATION
[Note: The definition of confidential information is very important. Any confidential information which is not specified exactly, may not necessarily be protected as a Court could consider the definition too wide to be

enforceable. Where a full definition is provided, this gives the Company the right to take action against the Consultant or Individual if they breach this provision.] 

9. What does the Company consider constitutes confidential information to which the Individual would have access and which would substantially damage the business if disclosed to a third party? Our standard examples of confidential information are as follows. Please read these carefully and add any other information you are particularly concerned to protect and delete any irrelevant examples:

· terms of business with suppliers and prices charged;
· specific contract details and terms of business with customers, their requirements and prices charged;
· business plans, strategies (including pricing strategies) marketing plans and sales forecasts;
· confidential management and financial information, results and forecasts (including draft, provisional and final figures), including dividend information, turnover and stock levels, profits and profit margins, save to the extent that these are included in published audited accounts;
· any confidential proposals relating to the acquisition or disposal of any part or the whole of a company or business or to any proposed expansion or contraction of activities;

· confidential details of employees, consultants and officers and of the remuneration, fees and other benefits paid to them;
· information relating to research activities, inventions, secret processes, designs, formulae and product lines;
· any information which is treated as confidential or which the Individual is told or ought reasonably to know is confidential and any information which has been given to the Company or any Group Company in confidence by customers, suppliers or other persons.
E. INTELLECTUAL PROPERTY

10. Will the Company require all intellectual property rights and inventions created in the provision of the services to be assigned from the Consultant and the Individual to the Company?
F. INCAPACITY
11. In the event of sickness or incapacity of the Individual to carry out the services, would you like to include a clause permitting the Company to terminate the contract after a certain amount of time (e.g. after an aggregate of 130 working days in any 12 month period)? 
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